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THE MORTGAGE RECORDING TAX 

NOWHERE are the iniquities of the general property tax 
more apparent than in its application to mortgage 
credits. One method of attacking these evils seems 
not yet to have excited general attention. It is fairly well 
known that since 1906 New York has levied a recording tax in 
lieu of mortgage taxation under the general property tax. It 
is perhaps not so generally realized that two other states have 
pursued the same course, one since 1903 and one since 1907; 
that in two other jurisdictions a recording tax and a stamp tax 
play respectively a real though inconspicuous part in the taxa- 
tion of mortgages ; that in another state the New York scheme 
was in 1909 adopted by the legislature but vetoed by the gov- 
ernor, chiefly on constitutional grounds ; and that in still 
another state the same proposition was recommended to the 
legislature of 1909 by a special tax commission, which had 
carefully investigated the tax problems of the state, and was 
rejected rather for its novelty than for any other reason. The 
object of the present paper is briefly to examine the mortgage- 
recording tax in the jurisdictions where it occurs, to review the 
arguments in its favor, and to consider whether the plan, if sup- 
ported at all, is to be advocated merely as a temporary expe- 
dient, or as an end in itself, the long-sought-for solution of 
the difficulties of mortgage taxation. 

Of the fifty-one jurisdictions within the United States (not 
including Alaska or the Canal Zone), thirty-three now attempt, 
where real estate is mortgaged, to tax the mortgageor on the full 
value of the land and the mortgagee on the face value of the 
mortgage credit, both at the usual local rate of taxation. In 
three of these jurisdictions (Michigan, Oregon and Porto Rico) 
mortgaged land was for some years exempt to the amount of 
the debt secured by it. In another (Missouri) a constitutional 
amendment permitting the same exemption was nullified by the 
federal courts because it excluded certain corporations from its 
operation. In Indiana the mortgageor may have the amount of 
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the mortgage indebtedness, not exceeding $700, deducted from 
the assessed value of the mortgaged premises; but the deduc- 
tion may not be greater than one-half of the assessed value of 
the real estate, and, where the deduction is claimed and allowed, 
the mortgage credit which has been deducted is assessed as 
personal property of the mortgagee at his place of residence. 

Of the remaining eighteen jurisdictions, seven (Arizona, 
Colorado, Delaware, Idaho, Louisiana, Utah and Washington) 
either by law or in practice exempt mortgage credits from 
taxation; six (California, Connecticut, Hawaii, Massachusetts, 
New Jersey and Wisconsin) exempt them in effect by exempt- 
ing the land to the amount of the debt and permitting the 
mortgageor by contract to assume the the tax on this debt, which 
is considered an interest in the real estate; and two (Maryland 
and Pennsylvania) tax mortgages to the mortgagee at a low 
annual rate. 

The mortgage-recording tax ' in lieu of other taxation of 
mortgage credits is found in Alabama, Minnesota and New 
York. 

In Alabama the tax is at the rate of fifteen cents on each 
$100 of indebtedness secured by "mortgage, deed of trust, 
contract of conditional sale or other instrument in the nature of 
a mortgage . . . executed so as to convey real property or any 
interest in real property or personal property " within the state. 
The tax is paid to the judge of probate, who notes the payment 
on the original document, thus entitling it to record ; and the 
recorded instrument and the debt which it evidences are ex- 
empt from further taxation. Where part of the real estate 
covered by the conveyance is located out of the state, the 
owner of the mortgage may petition the state board of compro- 
mise to ascertain the proportion of the debt for which the 
recording tax should be paid in Alabama ; or he may pay the 
tax for the whole debt and, after recording the mortgage, 

1 Virginia, which taxes mortgages under the general property tax, has a small re- 
cording tax for all deeds, including mortgages; and Hawaii, which in effect exempts 
mortgages from taxation under the general property tax (although it reaches the in- 
come by an income tax), has a series of stamp taxes upon mortgages, amounting to 
one-tenth of one per cent on the first $ioco, two-tenths of one per cent on the next 
$9000, and three-tenths of one per cent on the remainder of the debt. 
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petition the board to ascertain the amount of refund which he 
should receive. The statute states that the tax is to be paid 
" by the lender." Of the proceeds of the tax above the pro- 
bate judge's fee of five per cent, the county receives one-third, 
the state two-thirds. 

The original Alabama recording tax was enacted in 1903.* 
It was slightly modified in 1907.* The state tax commission 
furnishes the following figures of receipts by the state from the 
tax since its enactment (two-thirds of the net proceeds) and 
from the state tax on rights and credits 3 : 

Year Tax oh credits Mortgage tax 

1900 $74,919 {Not in effect) 

1901 70,389 " " " 

1902 56,512 " " " 

1903 25.9 2 3 *59>32i 

1904 {Proceeds refunded) 75.667 

I9°5 '9-544 67,243 

1906 J2.538 103,659 

1907 6,675 88,942 

The tax commission further reports that the law 

is working very satisfactorily to all. The results in raising revenue 
. . . are considered here by the friends of the mortgage tax as the 
best evidence of the popularity of the law and of its enforcement. It 
is a law that is self-enforcing, one that is seldom dodged by even the 
most hardened tax -dodger. 

The following are said to be the criticisms upon the law cur- 
rent in the state : it does not satisfactorily provide for the tax- 
ation of bond-issue mortgages ; it does not allow the voluntary 
payment of the tax upon mortgages made and recorded prior 
to the time when the act went into effect, although it applies to 
extensions and renewals ; the rate of the tax is too low ; and 
the tax is not graduated according to the length of time the 
loan is to run. All these criticisms except the last are met by 
the New York mortgage-recording tax. 

1 Acts of 1903, p. 227. * Acts of 1907, p. 403. 

8 The state rate of taxation has been sixty-five cents upon each $100 since 1901, 
prior to which it was seventy-five cents. A change in classification was made be- 
tween 1901 and 1903 which caused the decrease in collections in 1902. 
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In New York, chapter 729 of the Acts of 1905 established an 
annual tax of fifty cents upon each $100 of outstanding 
principal of all mortgages, except those held by exempt insti- 
tutions. The tax was collected through an elaborate machin- 
ery, of which the registry of deeds was the most important 
part. Contracts to shift the tax upon the debtor were declared 
void, except where the debtor was a corporation. The incen- 
tive for the act was the tendency toward the separation of state 
and local revenues, which had been increasingly manifest in the 
legislation of the state. The state needed more " indirect" rev- 
enue, and real-estate mortgages, hitherto in practice untaxed in 
the richest part of the state, offered an inviting source. The 
tax remained in force about a year. Careful figures compiled 
by the New York Tax Reform Association, after the act had 
been in operation some months, showed that its effect had been 
to increase the rate of interest by more than the rate of the tax 
above the rate of interest which would obtain were the mort- 
gages either expressly or practically exempt. 

By chapter 532 of the Acts of 1906 (amended by chapter 340 
of the Acts of 1907 ") a recording tax with a single payment on 
each mortgage was substituted for the annual tax, chiefly in 
consequence of the strenuous opposition to the annual tax by 
the real-estate interests in the city of New York. Absolute ex- 
emption of mortgages from taxation was the ideal sought ; but 
certain persons who believed that capital invested in mortgages 
should make at least a slight contribution to governmental 
expenses, succeeded in obtaining the mortgage-recording tax as 
a compromise measure. The universal testimony seems to be 
that the result is so successful that all parties would oppose any 
further radical change. 

By the terms of the act, all mortgages on real property, even 
though part of the security is personal property, all executory 
contracts for real property, and all contracts by which a se- 
cured indebtedness is increased, may be recorded only upon the 
payment of fifty cents for each $100 of indebtedness which is 
or may be secured thereby. Correction mortgages, or mort- 

1 Further amended in minor particulars by Acts of 1909, cb. 412, and Acts of 1910, 
ch. 601. 
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gages by which additional security is given without increasing 
the, debt, are not taxable under the terms of the act, but mort- 
gages made before the act took effect may be voluntarily sub- 
jected to the tax. Mortgages for indefinite amounts or for 
indeterminate contract obligations are taxed for the full value 
of the property given as security, unless the owner files a sworn 
statement of the maximum amount which is to be secured by 
the mortgage. In the case of trust mortgages to secure bonds 
after the original statement of the amount of the bond-issue has 
been filed, and the tax paid on that basis, subsequent statements 
may be filed, covering further issues of bonds, and these 
become valid only upon payment of a further tax on the 
amount of the new issue. Where land is located in several 
jurisdictions, the state board of tax commissioners determines 
the amount of tax due in each jurisdiction. Of the proceeds 
of the tax, half goes to the state and half to the county. 
Mortgages which have paid the tax are exempt from further 
taxation, except as they enter into the assets of banking and 
other institutions. No mortgages are exempt from the tax by 
reason of parties or ownership. 

The receipts from the taxation of mortgages have been as 
follows : 

Annual tax 1 Recording tax 

1905-06 1906-07 1907-08 1908-09 1909-10 

Gross taxes #935, 291 $4,950,276 $3,399,998 $3,755- 6 49-99 *3.9 IO -9 8 7-4o 
Expenses 70,209 68,880 53.392 57,437-76 57,872.89 



Net taxes 865,082 4,884,036 3,341,605 3,698,212.23 3,853,114.51 

The New York Tax Reform Association has compiled figures 
showing the average rate of interest on loans secured by mort- 
gages in New York county for three periods of eight months 
each. In the first period, when mortgages were liable to assess- 
ment as personal property, the rate was 5.12 per cent; in the 
second period, under the annual tax, the rate was 5.54 per cent; 

1 The receipts from the annual tax were much less than they would have been had 
the tax continued in operation for several years. Various methods of postponing 
payment were adopted, because of the general feeling that the tax would be repealed 
before the end of its first year. 
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in the third period, under the recording tax, the rate was 5.15 
per cent. The obvious conclusion from these figures is, that the 
adoption of the mortgage-recording tax placed the rate of 
interest at the figure at which it would stand were mortgages 
exempt from taxation. 

The chief criticism of the New York recording tax law has 
been identical with the last of the criticisms of the Alabama 
law, mentioned above : namely, that the tax ought to be pro- 
portioned to the life of the mortgage. The practical difficulties 
in the way of achieving this result have up to the present time 
prevented the attempt. 

In Minnesota a mortgage-recording tax was enacted by 
chapter 328 of the Acts of 1907, under a constitutional amend- 
ment, adopted in 1906, which permitted the classification of 
property for taxation. The act is closely modeled on the New 
York law, although it is much less elaborate. The rate of the 
tax is the same, fifty cents on each $100 of indebtedness; but 
the law does not apply to mortgages taken in good faith by 
persons or corporations whose personalty is exempt from taxa- 
tion, or whose property is taxed upon the basis of gross earn- 
ings or according to some similar method of computation in 
lieu of other taxes. The payment of the tax exempts the 
mortgages from other taxation, except as the mortgage credits 
may figure as assets of estates taxable under the inheritance 
tax or as assets of banks and trust companies. The proceeds 
of the tax are distributed to the local units where the land 
covered by the mortgage is situated, neither state nor county 
receiving any part of the proceeds. 

The receipts from the Minnesota mortgage-recording tax 
from April 30, 1908 to September 30, 1908, were $1 16,515.15 ; 
from April 30, 1907 to April 30, 1908, $305,999.60; a total 
of $422,514.75 for the first seventeen months of the operation 
of the act. During the three years 1905, 1906 and 1907 the 
average annual assessment of mortgages, book credits, unse- 
cured notes and miscellaneous credits was $1 1,835,281, and the 
average rate of taxation for all purposes was $2.59 on each 
$100. The annual receipts from this class of property during 
the three years prior to the introduction of the present system 
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therefore averaged $306,534. During 1908 the assessment of 
this class of property, which now excludes mortgages upon 
which the recording tax has been paid, was $9,167,710, upon 
which the tax receipts, at the average rate of taxation ($2.60 
per $100) were $238,124; and during the same period the 
mortgage-recording tax, as we have seen, yielded $305,999. 

It has been stated by Hon. Frank Clague, 1 of the Minnesota 
Senate, that the recording tax has reduced rates of interest 
from one-half of one per cent to two per cent in different locali- 
ties, and he cites his home community as an example. No 
examination into Minnesota interest rates has been attempted 
except through inquiries addressed by the tax commission to 
county officers. These inquiries brought out a general opinion 
that no change had resulted ; although one county declared 
that there had been a decline of one to two per cent, and two 
other counties reported some lowering of the rate. Similar 
inquiries as to the local sentiment toward the law showed that 
in 38 counties the law seems to be regarded with favor, in 31 
counties it is disliked, in eight counties the sentiment is divided, 
and in the remaining eight counties no report was made. In 
many instances it was stated that bankers oppose the law, 
because it takes from them many trusteeships which individuals 
now assume, since they no longer fear the mortgage tax. 

The Minnesota tax commission reports that the chief criti- 
cisms upon the act are that it does not graduate the tax accord- 
ing to the life of the mortgage, and that it fails to place a usury 
penalty upon the mortgagee who forces the mortgagor to pay 
the tax. There is also a general opinion, which the tax com- 
mission approved, that the receipts from the tax should be 
retained by the counties rather than apportioned to the 
smaller units. The chief criticisms, it will be noticed, are the 
same in Minnesota as in Alabama and in New York. The Min- 
nesota tax commission disposed of them by pointing out that a 
scheme of graduating the tax according to the life of the mort- 
gage would interfere with the simplicity of the law without 
resulting in material benefit, and would be inconsistent with the 

1 State and Local Taxation, vol. 1, p. 346. 
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theory on which the tax was upheld by the supreme court of 
the state,* namely, that the payment of the money required by 
the act is not a tax, but a registration fee for the privilege of 
employing the machinery of the recording office; and by 
demonstrating that usury laws never have been effective and 
from their nature never can be. 

The general argument for the mortgage-recording tax re- 
solves itself into two propositions: (i) the attempt to tax 
mortgage credits as property should cease; (2) the mortgage 
recording tax is a desirable substitute. 

Upon the first of these propositions little need be said in this 
paper. The theoretical double- taxation argument is perhaps 
fairly met by the practical demand for the taxation of mortgage 
investors for the benefit of their home communities ; for double 
taxation is not, of itself, always and under all circumstances in- 
excusable. But all arguments for the taxation of mortgages at 
full local rates are more than counterbalanced by the hard fact 
that in the long run the exaction fails to hit the person at 
whom it is aimed. The desire to tax individuals, which leads 
in other nations to the income tax, clashes with the long estab- 
lished American system of property taxation. The incentive to 
shift the tax is very strong; not only does the mortgagee 
share the universal desire to escape taxation, but he objects 
with special reason to a tax which leaves him only two or three 
per cent of income at a time when other investments yield a net 
return at least twice as great. Ready at hand are the means of 
avoiding this complication, by concealing the mortgage or by 
shifting the burden of the tax. 

Arguing from the urgency of the motive and the availability of 
the means for shifting the tax, economists have sometimes stated 
that a tax on mortgage credits will in the long run be shifted 
from the owner of the mortgage except in scattering cases of 
overscrupulous or unusually unfortunate mortgagees. The data 
presented by Professor Plehn of California * and by the New 
York Tax Reform Association 3 seem to bear this out. The 

1 Mutual Benefit Insurance Company v. Martin County, 104 Minn. 179. 

* "Taxation of Money and Credits." Yale Review, May, 1899. 

* Mortgage Taxation and Interest Rates (1906). 
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careful investigation conducted by Professor T. S. Adams of the 
University of Wisconsin for the tax commission of that state 
seems, however, to qualify the theory, at least for rural regions 
with a low tax rate and reasonable stability of land values. In 
such cases, mortgagees will often make no effort to evade taxa- 
tion, because of their inclination toward investing in their own 
neighborhood. A really low tax rate in a modern community 
is, however, a rarity. 

The advocates of mortgage taxation sometimes make the 
captivating suggestion that, if all mortgages were taxed, the in- 
crease of assessed valuations would be so great that the rate of 
taxation would diminish. But experience fails to sustain this 
theory. Appropriations and valuations tend to rise together. 
In the report of the Michigan tax commission for the two 
years ending with 1904, it is stated that in the five years since 
the creation of the commission the assessment of real estate had 
increased 43 per cent and that of personal property 144 per 
cent ; but so great had been the growth of appropriations that 
the application of the tax levy of 1904 to the tax list of 1899 
would have given a rate of $2.67 per $1000 instead of the 
actual rate for 1899 of $2.23 ; or, stating it differently, the ap- 
plication of the tax levy of 1899 to the tax list of 1904 would 
have given a rate of $1.41 per $100 instead of the actual rate 
for 1904 of $1.69. To avoid a similar result in Kansas and in 
West Virginia, it was found necessary, when assessments had 
been increased by effective state supervision of taxation, to limit 
the tax rate ; but the limiting of the tax rate is always unsatis- 
factory. Where mortgages and other credits are classified 
together for taxation at a specially low rate, as in Maryland and 
Pennsylvania, the same result is reached as if the general tax 
rate were low. This plan is undoubtedly growing in favor, if 
one may judge from the reports of recent special tax commis- 
sions. 

Other arguments have been advanced for the exemption of 
mortgages from taxation as personal property; but the chief 
argument is the administrative difficulty of enforcing the tax. 
President Hadley has well put the situation in the following 
words : 
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A tax which aims to be equal, but is ineffectual, produces a kind of 
inequality, tending to increase as time goes on, and worse than all 
other kinds; but a tax which aims to be effective, even in apparent 
disregard of equality, tends by a constant process of economic adjust- 
ment to be more and more equal. 1 

The economic theorist is not content to urge the exemption 
of mortgages alone from taxation; he usually advocates the 
abandonment of all taxation of rights and credits. The practi- 
cal legislator betrays an inclination, where the constitution of his 
state permits discrimination, to consider as separate questions 
the exemption of the various classes of intangible property, and 
he seeks to compensate for the loss of revenue caused by the 
exemption of any class. The mortgage-recording tax serves to 
fill the gap which results from the exemption of mortgages. 
The tax is more properly to be called a fee for the special 
privilege which the state grants by its registration laws. Both 
mortgagee and mortgageor are protected by the recording sys- 
tem, and the state may well demand a recompense. 

In what respect does a mortgage-recording tax prove a satis- 
factory substitute for the attempted taxation of mortgage credits ? 
In the first place, the experience of Minnesota and New York 
seem to indicate that interest rates, as far as they are affected 
at all, will be lowered. Irrespective of the interest rates, money 
will certainly be more freely offered for investment in mort- 
gages. Aside from all other considerations, many investors 
now hesitate to lend on mortgages because of an honest dis- 
like of the subterfuges necessary to avoid confiscation of income. 

The debtor is not seriously burdened by the tax. It must be 
accepted as inevitable that the debtor will pay the recording 
fee, even when the law attempts to impose its payment upon 
the lender but the exaction is by no means grievous. The 
average mortgage is smaller in amount than is often real- 
ized. Professor Adams states that in Wisconsin the average 
mortgage is $1193 and the typical mortgage $300 to $325. 
The Minnesota tax commission's figures show that the average 
mortgage recorded in that state during the year 1907-08 was 

1 Cited in Judson on Taxation, p. 562. 
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about $1300. In Maine, mortgage statistics for the last ten 
years were compiled by the special tax commission, and it was 
found that the average mortgage, outside of bond-issue mort- 
gages, was $850. In any one of these three states the record- 
ing tax upon the average mortgage, at the usual fifty-cent rate, 
would be nearer five than ten dollars. In states containing 
large cities, the average mortgage would probably amount to a 
larger sum, but the average payment would hardly exceed 
twenty-five dollars in any case. The average life of a mortgage 
is variously stated to be from four to seven years. A payment 
of the amount indicated hardly seems onerous, in view of the 
value of the protection which is furnished by the registry of 
deeds. On a five-year mortgage, the cost would be only one- 
tenth of one per cent a year. 

The tax is almost self-administering. The revenue flows in 
automatically, except for bond-issue mortgages and mortgages 
on land in more than one jurisdiction. In no case do the ad- 
ministrative details prove troublesome, and the expense of col- 
lection is insignificant. 

The revenue feature of the tax is highly satisfactory. The 
figures showing collections in Alabama, New York and Min- 
nesota have been quoted above. In Maine, the special tax 
commission found that such a tax would have yielded during 
the last ten years an average annual revenue of $164,000. The 
proceeds in 1909, at the average rate of taxation, of the tax 
upon all money at interest, including other forms of credits as 
well as mortgages, amounted to but $245,000. It should not 
escape attention that of the proceeds of the mortgage-record- 
ing tax a large proportion is derived from bond-issue mort- 
gages, representing in most instances the investment of large 
amounts of capital. The Maine tax commission's figures show 
that of the mortgages recorded in that state three-fourths in 
amount are of this class ; and it is reasonable to believe that a 
large proportion of the mortgages in other states are of the 
same sort. In such cases, the tax would be paid as one of the 
expenses of financing the project, and would be shared by a 
class of persons presumably well able to endure the exaction. 
The scope of the mortgage-recording tax includes mortgages 
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of all kinds, representing the investment of both home and 
foreign capital. 

In those states which still impose a direct state tax upon all 
property in the state, real and personal, the substitution of a 
mortgage-recording tax for the taxation of mortgages would of 
course reduce the proceeds of the state tax if the rate remained 
unchanged. This reduction, however, would enure to the ben- 
efit of the very communities which would lose the item of mort- 
gage credits from their tax rolls, and this would in some degree 
compensate them for their loss of revenue. How far this loss 
would be further compensated by the proceeds of the mortgage- 
recording tax itself would of course depend upon the disposition 
of the revenue. If the entire sum should be retained by the 
county, as was recommended by the Maine tax commission, the 
towns would be benefited in proportion to their valuation by the 
corresponding reduction of the county tax. In Minnesota, the 
benefit to the towns is even greater, since the proceeds of the 
tax are apportioned to the towns where mortgaged land is lo- 
cated. In New York and Alabama the revenue from the tax is 
divided between the state and the counties. 

The chief criticisms upon the mortgage-recording tax have 
already been mentioned in our examination of the laws of Ala- 
bama, New York and Minnesota. The most far-reaching are 
these: that the tax imposes a burden on the borrowers of 
money, and that it is unjust that the tax should be the same, 
on a mortgage of given amount, whether the life of the mort- 
gage is long or short. The first of these criticisms is entirely 
valid. The advocates of the recording tax can only answer that 
the burden is so light that the borrower has little ground for 
complaint. It is a flaw in a tax system that it imposes any ob- 
stacle in the way of the investing of capital in any productive 
manner. When the perfect tax system is found, such objec- 
tions will be met. Our present plans can only hope to approx- 
imate the ideal. The recording tax is as slight an impediment 
to the free interchange of capital as could well be devised. 

The complaint about the single rate for all mortgages may 
be met in much the same way. One-half of one per cent is not 
a grievous exaction even upon a three-months' mortgage ; and 
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upon the average mortgage the payment, if apportioned to the 
time for which the mortgage runs, would amount to but one- 
fifth of that rate annually. It may be asked : Is it not possible 
to meet this complaint by some modification of the rate? 
Would it not be possible, for instance, to provide for the pay- 
ment of an especially small recording tax on unusually short- 
term mortgages, on condition that the mortgage contain an 
agreement that the lien shall be limited in duration to the period 
for which the tax is paid ? Some such arrangement might pos- 
sibly be practicable ; but the difficulties are obvious. It has 
so long been recognized that short-time mortgages may actually 
continue as liens for many years, that any attempt to introduce 
new forms of mortgage would work confusion and entail liti- 
gation. And the tax, thus modified, would cease to be self- 
administering. A periodical examination of outstanding mort- 
gages in order to determine whether any further tax should be 
paid upon them would be a serious burden upon the state ad- 
ministration. 

The constitutionality of the mortgage-recording tax remains 
to be considered. In none of the states which have adopted 
the tax has it been declared unconstitutional. In New York 
the question does not seem to have arisen ; probably because 
the New York constitution has no taxation clauses. In Alabama 
the law was declared to be constitutional in Barnes v. Moragne. 1 
In this case the court held that the exemption from the ad 
valorem tax of mortgages secured by recorded instruments 
must extend also to " all moneyed capital, that is, money lent, 
solvent credits, and other credits of value " ; otherwise there 
would be an arbitrary and unjust classification. The Alabama 
constitution provides that the property of associations, indivi- 
duals and corporations shall be taxed at the same rate, and that 
all taxes assessed upon property shall be assessed in exact pro- 
portion to its value ; but it contains no clause prescribing uni- 
formity of taxation, nor any clause forbidding exemptions from 
taxation. 

The Minnesota mortgage-recording tax was declared to be 
constitutional in Mutual Benefit Insurance Company v. Martin 

1 145 Ala. 313. 
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County. 1 The court held that this tax was a proper payment 
to exact for the privilege of spreading a mortgage upon the 
records, and that the classification of real-estate mortgages for 
exemption from ad valorem taxation was justifiable. The court 
said: 

Experience has shown that it is very difficult, if not impossible, to 
fairly and successfully tax this kind of property [real-estate mortgages] 
under the system ordinarily applied to personal property. This prac- 
tical difficulty alone furnishes a basis for a classification and justifies 
the legislature in devising a special method for the taxation of the sub- 
jects of that class. ... A registration tax, ... in the judgment of 
the legislature, is preferable to the certain uncertainties of the old 
system. 

The Minnesota constitution contains a clause requiring taxation 
to be uniform upon all subjects of the same class. 

The mortgage-recording tax passed by the Kansas legislature 
of 1909, modeled on the New York and Minnesota acts, was 
vetoed by the governor chiefly on the ground of its unconstitu- 
tionality. The Kansas constitution has a clause to the effect 
that the legislature shall provide a uniform and equal rate of 
assessment and taxation, and the constitution prescribes certain 
exemptions, without, however, expressly prohibiting others. In 
the opinion of the governor, the act was prohibited by the 
clause prescribing uniformity. The governor also opposed the 
law, it may be noted, on the general ground that an exemption 
of mortgage credits from ad valorem taxation would be a step 
away from that ideal condition where all property is taxed. 

An examination of the constitutions of the remaining states 
in the Union seems to show that in only six of the thirty states 
which now attempt to enforce an ad valorem tax on mortgages 
(Iowa, Maine, Michigan, New Hampshire, Rhode Island and 
Vermont), would it be constitutional to substitute a mortgage- 
recording tax for the personal property tax. In most of the 
other twenty-four states, the constitution specifies the allowable 
exemptions from taxation ; in many of them there is the same 
clause requiring uniformity which is found in the Kansas con- 
stitution. 

1 104 Minn. 179; 116 N. W. 572. 
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In thirteen other states, as has been shown earlier in this arti- 
cle, there is either the exemption of mortgage credits from tax- 
ation or the taxation of such credits at a low rate. In any of 
these thirteen states it would probably be constitutional to enact 
a mortgage-recording tax ; but such a law would generally be 
considered a step backward. 

With the state constitutions as they are, the next mortgage- 
recording tax law may be expected either in Iowa, Maine, Mich- 
igan, New Hampshire, Rhode Island or Vermont. In Maine 
the proposition was advanced by the special tax commission of 
1908 but was rejected by the legislature. In Iowa and in some 
of the other states mentioned there has been agitation in favor 
of such a tax. Constitutional amendment is a difficult task, but 
the repeal of constitutional restrictions on taxation is now being 
urged in many states and by many influences. As fast as this 
agitation secures its object, we may expect to see the mortgage- 
recording tax proposed in jurisdictions where the constitution 
now obstructs the way. 

Our conclusion must be, that the mortgage-recording tax is 
no panacea for the evils of ad valorem taxation of mortgage 
credits ; but that it is a substitute of great administrative efficacy 
and of fiscal merit, which may well receive general support as a 
compromise measure in those jurisdictions where its substitu- 
tion for ad valorem taxation would be constitutional. If in any 
of the states where mortgages are now exempt from taxation, 
agitation arises for the discontinuance of the exemption, the 
mortgage-recording tax may well be urged as a back-fire, to 
check unscientific ardor for the taxation of all intangible prop- 
erty. If any of the states which are tied by their constitutions 
to the general property tax succeed in loosening the bonds, and 
if it is found that the exemption of mortgages, or their taxation 
at a low rate, is impracticable, the mortgage-recording tax may 
be brought forward. As an administrative and financial measure, 
the tax is a success ; but that it involves any fundamental re- 
form, to be supported as a scientific solution of existing evils, is 
probably more than the most earnest advocate of this tax would 
undertake to maintain. 

Clement F. Robinson. 

Portland, Mains. 
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